UNITED STATESDISTRICT COURT
DISTRICT OF CONNECTICUT

MICHELA LEOCATA,
through Matthew T. Gilbride, Esg.,
Consarvator over her Estate and

Next of Friend, :
Pantff, : Civil Action No.
3:02 CV 1066 (CFD)
V.

PATRICIA WILSON-COKER,
Commissioner, Connecticut Department
of Socid Services,

and

TOMMY G. THOMPSON,
Secretary of the U.S. Department of Health
and Human Services,

Defendants

RULING ON MOTIONSTO DISMISS
AND MOTION FOR PRELIMINARY INJUNCTION

Paintiff Michela Leocata (“Leocata’) brought this action againgt Patricia Wilson-Coker,
Commissioner of the Department of Socid Services of the State of Connecticut (* Commissoner”) and
Tommy G. Thompson, Secretary of the United States Department of Health and Human Services
(“ Secretary”) in connection with their roles in administering the Title XIX (“Medicaid’) program.*

Leocata dleges violations of 42 U.S.C. § 1983, Title I of the Americans with Disabilities Act

! The actud plaintiff isthe conservator of Leocatd s estate, Matthew Gilbride, who was
gppointed by the Connecticut Probate Court. “Plaintiff,” asreferred to in this opinion, refersto
Leocata. The operative complaint isthe origind complaint of June 19, 2002, as modified by the
plantiff’s amended complaint of July 9, 2004.



(“ADA"), and the Due Process and Equa Protection clauses of the Fifth and Fourteenth Amendments.
She seeks declaratory and injunctive relief, attorney’ sfeesand costs. The Secretary and the
Commissioner have filed motions to dismiss the complaint for lack of standing and for falureto Saea
clam upon which rdlief can be granted. The plaintiff has filed amoation for a preliminary injunction
seeking temporary rdief during the pendency of this case and its apped, if applicable. For the reasons
that follow, the motions to dismiss are granted and the motion for a preliminary injunction is denied.

|. Facts?

Leocata is an dderly woman with advanced dementiawho resides at Arden Courtsin
Farmington, Connecticut. Arden Courtsis an assigted living facility (“ALF’) that provides resdentia
care to elderly persons with various forms of dementiawho do not need the extent of skilled nursing
care provided a atraditional nurang home. Leocatapaysfor her care a Arden Courts, her assets,
however, are rapidly depleting and soon will be insufficient to cover the cost of thet care.

L eocata contends that the Medicaid program under Title XIX of the Socid Security Act, 42
U.S.C. § 1396 et seq., and the rdlevant Sate statutes only alow benefits to be paid to skilled nursing
carefacilities (“NF") and disdlow paymentsto ALFs, even though the cost of care is more expengve
at skilled nursing care facilities. Once Leocata cannot afford to pay for her care a Arden Courts, she
will be forced to relocate to a skilled nuraing care facility despite the fact that she does not require dl
the extensive medica services such facilities provide. Moreover, Leocata dleges that a skilled nursing

care facility will not be able to address her specid needs adequately. She contends that other recipients

The facts are taken from the dlegations of the plaintiff’s complaint.
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of date and federa aid pursuant to the Medicaid program have their specidized medical care needs
met.

Leocatamaintains that she will be forced to move out of Arden Courtsto a skilled nurang care
facility because of her poverty and the unfairness of Medicaid paying for skilled nuraing facilities, but not
assigted living facilities. She dso will suffer emotiond distress as aresult of being forced to relocate to
another facility.

. Motion to Dismiss Standard

When consdering a Rule 12(b)(6) motion to dismiss, the Court accepts astrue dl factua

dlegationsin the complaint and draws inferences from these dlegations in the light most favorable to the

plantiff. See Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds, Davisv.

Scherer, 468 U.S. 183 (1984); Easton v. Sundram, 947 F.2d 1011, 1014-15 (2d Cir. 1991), cert.

denied, 504 U.S. 911 (1992). Dismissal iswarranted only if, under any set of facts that the plaintiff can

prove consstent with the dlegations, it is clear that no relief can be granted. See Hishonv. King &

Spdding, 467 U.S. 69, 73 (1984); Fraser v. Genera Elec. Co., 930 F.2d 1004, 1007 (2d Cir. 1991).

“Theissue on amotion to dismissis not whether the plaintiff will prevail, but whether the plaintiff is

entitled to offer evidence to support hisor her dams” United Statesv. Yae-New Haven Hosp., 727

F. Supp. 784, 786 (D. Conn. 1990) (citing Scheuer, 416 U.S. a 232). Thus, amotion to dismiss
under 12(b)(6) should not be granted “ unless it gppears beyond doubt that the plaintiff can prove no set

of factsin support of his dam which would entitle him to rdlief.”  Sheppard v. Beerman, 18 F.3d 147,

150 (2d Cir. 1994) (citations and interna quotations omitted), cert. denied, 513 U.S. 816 (1994). In

its review of a 12(b)(6) motion to dismiss, the Court may consder “only the facts aleged in the



pleadings, documents attached as exhibits or incorporated by reference in the pleadings and matters of

which judiciad notice may betaken.” Samuelsv. Air Transport Loca 504, 992 F.2d 12, 15 (2d Cir.

1993).
1. Standing

The defendants dlege that Leocata lacks standing to bring this action, snce she currently does
not receive Medicaid benefits, nor has she demonstrated that she will become Medicaid-dligible a any
given time. Defendants further alege that Leocata has shown no actud injury, Since she continuesto
resde at Arden Courts, and that her injury may not be redressable, sinceit is unlikely that Arden
Courts would qudify as a service provider under the Medicaid regulations.

The Supreme Court has held that “a plaintiff must meet three requirementsin order to establish

Artide 1l standing,” those of injury in fact, causation and redressability. Vermont Agency of Natural

Res v. United States ex rel. Stevens, 529 U.S. 765, 771 (2000). Firgt, aplaintiff must demonstrate an

“injury in fact” which is* concrete, distinct and papable,” and “actud or imminent, not conjecturd or

hypotheticd.” Whitmorev. Arkansas, 495 U.S. 149, 155 (1990) (interna quotation marks and

citations omitted). Second, a plaintiff must establish “a causal connection between the injury and the
conduct complained of—the injury hasto be ‘fairly traceable to the chalenged action of the defendant,

and not . . . the result [of] some third party not before the court.”” Lujan v. Defenders of Wildlife, 504

U.S. 555, 560-61 (1992) (quoting Smon v. Eastern Ky. Wdfare Rights Org., 426 U.S. 26, 41-42
(1976)). Third, a plantiff must demongtrate a** substantid likelihood' that the requested relief will

remedy the dleged injury infact.” Stevens, 529 U.S. at 771 (quoting Smon, 426 U.S. at 45).

The Court finds that Leocata has presented facts sufficient to give her sanding in the ingtant
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case. Dueto thergpid depletion of her persona funds, she faces the imminent injury of being forced to
leave Arden Courts:® It is undeniably true that Leocatawould seek to stay at Arden Courtsiif
Medicaid would reimburse her room and board costs there. It is aso true that the declaratory and
injunctive relief Leocata seeks, requiring Medicaid to provide such reimbursement, would redress her
gtudtion fully. Article 11 requiresthat a party’ s sanding be determined prior to reaching the merits of
hisor her dams. Therefore, regardless of the likelihood of success of Leocata s complaint, the Court
finds that she has sufficient sanding to pursue that complaint here.
I\V.  Discussion

A. The Challenged Statute

The Medicaid program, established under Title X1X of the Social Security Act, 42 U.SC. 8
1396 et seq., isa* co-operdtive federd/sate cost-sharing program designed to enable participating
dates to furnish medica assstance to persons whose income and resources are insufficient to meet the

costs of necessary medical care and services” Delesusv. Perales, 770 F.2d 316, 318 (2d Cir. 1985).

States choosing to participate in Medicaid are required to comply with Title X1X's
requirements and implementing regulations. 42 U.S.C. 8 1396a(a) sets forth the requirements of state
plansfor medical asssance. Participating states must agree to fund medicd servicesto the

“categoricaly needy” in five generd areas (1) inpatient hospital services; (2) outpatient hospital

3 While Leocata sinjury may have been speculative a the outset of this litigation, her
consarvator testified at the preliminary injunction hearing in this case that Leocatd s finances are now
nearly exhausted. The Court finds that Leocata indeed faces the imminent prospect of having to leave
Arden Courts due to lack of funds.



sarvices, (3) other laboratory and X-ray services, (4) skilled nursaing facilities services, periodic
screening and diagnogis of children, and family planning services, and (5) services of physicians. See 42
U. S. C. 88 1396a(a)(13)(B), 1396d(a)(1)-(5). While states do not have to fund all medical services
within those five categories, they must establish “reasonable tandards. . . for determining . . . the
extent of medical assstance under the plan which . . . are consstent with the objectives of [Title XIX].”
42 U. S. C. §1396a(a)(17). Once a dtate plan is approved by the federal Department of Health and
Human Services, “the federd government partidly reimburses the Sate for the state' s expendituresin

subsidizing medicd services for needy citizens covered by itsplan.” Lewisv. Thompson, 252 F.3d

567, 570 (2d Cir. 2001).
Because Medicaid only covers categoricaly needy persons, individuads do not become dligible
for Medicaid assistance until they “spend down” their private assets below aincome ceiling set by date

Satute. See Schweiker v. Gray Panthers, 435 U.S, 34, 37-40 (1981). A Medicaid-digible individual

may receive any of three basic types of inpatient services that provide room and board: hospitas, NFs,
or intermediate care facilities for the mentaly retarded (*ICF/MRSs’). 42 U.S.C. 88 1396d(a)(1), (4),
(14)-(16). The dtatute aso sets forth certification standards or participation requirements for these
facilities. 42 U.S.C. §8 1396d(c), (d), (h), and 1396r; see dso 42 C.F.R. 88 440.10(a)(3)(iii),
440.150(a)(3), 441.151(b), and 483, Subparts B and I.
A “nurang faclity” is defined as an inditution which—
(1) isprimarily engaged in providing to residents—
(A) skilled nursing care and related services for residents who require
medica or nurang care,

(B) rehabilitation servicesfor the rehabilitation of injured, disabled, or sck
persons, or



(C) on aregular bas's, hedth-rdated care and servicesto individuaswho
because of their menta or physica condition require care and services
(above the leve of room and board) which can be made avallableto them
only through inditutiond facilities,
and isnot primarily for the care and treatment of menta diseases,
(2) hasin effect atransfer agreement (meeting the requirements of section 1395x(1)
of thistitle) with one or more hospitals having agreements in effect under section
1395cc of thistitle; and
(3) meets the requirements for a nuraing facility described in subsections (b), (€),
and (d) of this section.
42 U.S.C. § 1396r(a). Subsections (b), (c), and (d) set forth the requirements relating to provision of
services, resdents’ rights, and administration and other matters.

While the statute specifies numerous requirements for NFs, the statute makes no explicit
referenceto ALFs. The Medicaid statute does not provide coverage for the residentia or room-and-
board charges of an ALF. It aso does not establish any certification requirements for ALFs.

In addition to inpatient services, qualified “medica assstance’ that can be provided under a
gate plan includes home hedlth services and other persona care services offered to individuas who
resde in their homes or in community settings other than ahospital or NF. See 42 U.S.C. 88
1396d(a)(7), (24).

B. Equal Protection Claims

L eocata contends that the Medicaid program violates her equa protection rights under the Fifth
and Fourteenth Amendments because it provides federa funding for NF room-and-board charges, but
does not provide funding for ALF residentid services such as Arden Courts. The parties agree that the

Medicad gatute prohibits federa funding for the residentia charges of an ALF.

The Equa Protection Clause “ creates no subgtantiverights. . . . Ingtead, it embodies agenera



rule that States must treet like cases alike but may treat unlike cases accordingly.” Vacco v. Quill, 521
U.S. 793, 799 (1997). Equd protection andysisis congruent under the Fifth and Fourteenth

Amendments. See Adarand Contractorsv. Pena, 515 U.S. 200, 218 (1995); Buckley v. Vdeo, 424

U.S. 1, 93 (1976); Weinberger v. Wiesenfdd, 420 U.S. 636, 638 n.2 (1975). The basic framework
for evauating an equa protection clam under the Fourteenth Amendment was set forth in San Antonio

School Didrict v. Rodriquez, 411 U.S. 1 (1973):

We must decide, first, whether [the chalenged statute] operates to the disadvantage of
some suspect dass or impinges upon a fundamentd right explicitly or implicitly
protected by the Congtitution, thereby requiring strict judicid scrutiny. . . . 1f not, the
[legidative] scheme mugt il be examined to determine whether it rationdly furthers
some legitimate, articulated state purpose and therefore does not condtitute an invidious
discrimination. . . .

Id. at 17.

Generdly, suspect classes are defined as groups who historicaly have been subjected to
discrimination; whose obvious, immutable, or digtinguishing characteristics mark them as a discrete
community; or who are politicaly powerless due to their minority satus. See, eg., Lyng v. Cadlillo,
477 U.S. 635, 638 (1986); Plyler v. Doe, 457 U.S. 202, 216 n.14 (1982); Rodriquez, 411 U.S. at 28.

Inherently suspect classifications are those drawn upon factors such asrace, religion, or aienage. See

New Orleansv. Dukes, 427 U.S. 297, 303 (1976). Such classfications must be reviewed under a

grict scrutiny andyss, and may not be upheld unless they are narrowly tailored to achieve acompelling

governmentd interest. See, eq., Gratz v. Bdllinger, 539 U.S. 244, 270 (2003).

In the ingtant case, the plaintiff contends that the elderly disabled congtitute a suspect class

againgt which the current Medicaid statute discriminates. Age, however, is not a suspect classfication



under the Equa Protection Clause. See Kime v. Fla Bd. of Regents, 528 U.S. 62, 83 (2000);

Gregory v. Asheroft, 501 U.S. 452, 470 (1991); Mass. Bd. of Retirement v. Murgia, 427 U.S. 307,

313 (1976). Nor isdisability considered a suspect classification requiring strict scrutiny.*
Classfications based on disability only violate the Equa Protection Clause if they lack a*“rationa

relationship to alegitimate government purpose” Tennesseev. Lane, 124 S. Ct 1978, 1988 (2004)

(cting Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 466 (2001), and Cleburne v.

Cleburne Living Cir., 473 U.S. 432, 446 (1985)). Nor doesthe Medicaid statute faciadly discriminate

on the bass of ether age or disability. Plaintiff has not established the existence of a suspect
classfication, and may not invoke strict scrutiny review on that bess.

Leocata aso argues that by denying her funding to stay a Arden Courts and forcing her into a
more regtrictive nursing facility, the Medicaid statute infringes upon her fundamenta right to be free from
unnecessary restraint. The Supreme Court has construed this fundamentd right, however, as the right
to be free from arbitrary pend restraint and involuntary physica detention. See, e.g., Hamdi v.
Rumddd, 124 S. Ct. 2633, 2646 (2004) (holding that a citizen has an “interest in being free of

detention by one’'s own government”); Kansasv. Crane, 534 U.S. 407, 413 (2002) (holding that the

dangerousness of a previoudy convicted sexua predator may outweigh right to be free from restraint

and warrant involuntary civil commitment); Fouchav. Louisana, 504 U.S. 71, 80 (1992) (invoking

right of freedom from unnecessary restraint in holding that individuas only may be detained in menta

4 Of course, discrimination against persons with disabilities in employment; public services,
programs, and activities, and public accommodationsis prohibited by the Americans with Disabilities
Act, 42 U.S.C. § 12101 et seg. The Court will addressthe plaintiff’s ADA clamsin a separate section
of thisruling.



ingtitutions as long as they are adjudged dangers to society).

In contrast to that line of cases, here the Sate neither is committing Leocata to an indtitution nor
confining her againgt her will. The Medicaid statute Smply limits the payment of benefitsto certain
facilities. Furthermore, the law is clear that no fundamentd right exists to receive Medicaid benefits a
al, let doneto recaive them for a particular facility. Leocatalsonly right is one of equal access to what
benefits Medicaid provides, aslong as she satisfies dl the program’ s requirements. See DeShaney

v.Winnebago County Dep't. of Soc. Servs,, 489 U.S. 189, 196 (1989) (“the Due Process Clauses

generdly confer no affirmative right to governmentd ad, even where such ad may be necessaxry to
secure life, liberty, or property interests of which the government itsalf may not deprive the individud™);

Thomasv. Sullivan, 922 F.2d 132, 136 (2d Cir. 1990) (“ There is no fundamental right to the receipt of

benefits from the government”). Leocata s argument that the statute impinges on her fundamentd right
to be free from regtraint thus falls.

When a statute does not disadvantage a suspect class and does not affect fundamenta rights,
the generd ruleisthat it “is presumed to be vaid and will be sustained if the classfication drawn by the

datute isrationdly related to alegitimate sate interest.” Cleburne v. Cleburne Living Cir., 473 U.S.

432, 440 (1985). States are afforded particularly wide latitude when the classification at issue is found

in socid or economic legidation. See Kadrmas v. Dickinson Pub. Sch., 487 U.S. 450, 462-63 (1988);

United States R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 174 (1981); New Orleansv. Dukes, 427 U.S.

297, 303 (1976). The Equa Protection Clause also does not require that classifications be perfectly
drawn; arationaly-based classfication will sand even if it lacks “mathematica nicety or becausein

practice it resultsin someinequity.” Dandridge v. Williams, 397 U.S. 471, 485 (1970).
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It isthe plaintiff’s burden to establish that thereis no “reasonably conceivable state of facts that
could provide arationa bassfor the classfication.” Heller v. Doe, 509 U.S. 312, 320 (1993) (quoting

FCC v. Beach Communiceations, Inc., 508 U.S. 307, 313 (1993)). A state has “no obligation to

produce evidence to sustain the rationdity of astatutory classfication.” 1d. (emphasis added). Here,
the plaintiff aleges that Medicad' srefusd to fund asssted living fadilitiesisirrationd because not dl
disabled elderly persons require advanced nursing care, and requiring them to live in NFs will cause
them to mentaly and physicdly deteriorate faster.

Even accepting plaintiff’ s alegations as true, Medicaid regulations repeatedly have been upheld
asrationdly related to Congress desire to dlocate alimited pool of funds as effectively as possble:
“The adminigration of public assstance based on the use of aformulais not inherently arbitrary. There

are limited resources to spend on welfare.” Schweiker v. Gray Panthers, 453 U.S. 34, 48 (1981); see

generdly Schwelker v. Hogan, 457 U.S. 569 (1982) (holding that basing Medicaid digibility on income

was rationa, even though in some ingtances persons with higher incomes might be in greater need of

medica benefits); Schwelker v. Wilson, 450 U.S. 221 (1981) (holding that Congress made arationa

diginction in limiting Supplementa Security Income benefits to hedth care fadilities dready receiving

Medicad funds); Harrisv. McReae, 448 U.S. 297 (1980) (holding that state' s refusa to fund medicaly

necessary abortions for which no federd reimbursement was available did not violate Equa Protection
Clause); Maher v. Roe, 432 U.S. 464 (1977) (holding that it was rationd for state to encourage natura
childbirth by providing Medicaid funds for prenata care but not for non-therapeutic abortions); Lewis

V. Thompson, 252 F.3d 267 (2d Cir. 2001) (holding that denying Medicaid prenata care benefitsto
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illega aien pregnant women does not violate equd protection). Nor does Medicaid require a state “to

fund a benefit that it currently providesto no one” Rodriguez v. City of New York, 197 F.3d 611,

616 (2d Cir. 1999). Furthermore, “courts are compelled under rational-basis review to accept a
legidature s generdizations even when there is an imperfect fit between meansand ends.” Heler, 509
U.S. at 321.

Inlight of this precedent, the Court finds that the Medicaid classfication at issue rationdly
relates to the federd and state governments desire to direct its limited funds to patients of advanced
nurdng care facilities. The plaintiff thus hasfaled to Sate an equd protection violation upon which relief
can be granted. The Court grants defendants motions to dismiss asto Leocata s equa protection
cdams

C. Due Process Claims

Leocata aso alegesthat the Medicaid statute violates the Due Process Clause, since she hasa
condtitutiondly protected property interest in reasonable medica assstance, and aliberty interest in
daying a Arden Courts and remaining free from the confines of a skilled nurang facility.

InHarrisv. MacRae, 448 U.S. 297 (1980), aclass of pregnant women sought an injunction

prohibiting enforcement of the Hyde Amendment, a Congressional amendment to the Medicaid Act
denying federd reimbursement for most abortions. The plaintiff class argued that withholding Medicad
funding for medicaly necessary abortions violated their rights to due process and free exercise of
religion. Seeid. a 303-04. Upon itsreview, the Supreme Court held that States were under no
obligation to include in their plans medica services for which Congress has withheld funding: “[A]bsent

an indication of contrary legidative intent by a subsequent Congress, Title XIX does not obligete a
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participating State to pay for those medica services for which federd reimbursement is unavailable.”
Id. at 309.

The Harris Court dso regected the argument that withholding public funding for abortion
impinged upon the plaintiffs’ liberty interests and thus violated the Due Process Clause. While
acknowledging that the Due Process Clause protected “freedom of personal choicein certain matters
of marriage and family life” id. at 312, the Court found that the Constitution did not require the exercise
of such freedom to be publicly subsidized:

. ... [1]t Smply does not follow that a woman's freedom of choice carrieswith it a
condtitutiond entitlement to the financid resourcesto avail hersdf of the full range of
protected choices. The reason why was explained in Maher: dthough government may
not place obstaclesin the path of awoman’s exercise of her freedom of choice, it need
not remove those not of its own cregtion. Indigency fdlsin the latter category. The
financid condraints that retrict an indigent woman's ability to enjoy the full range of
condtitutionaly protected freedom of choice are the product not of governmental
redrictions. . . but rather of her indigency. Although Congress has opted to subsidize
medicaly necessary services generdly, but not certain medicaly necessary abortions,
the fact remains that the Hyde Amendment leaves an indigent woman with at least the
same range of choice in deciding whether to obtain a medically necessary abortion as
she would have had if Congress had chosen to subsidize no health care cogts a all.
Id. at 316-17 (citing Maher v. Roe, 432 U.S. 464 (1977)). The Supreme Court noted that the
procedurd pogture of the plaintiff class differed from that of an individua for whom Congress had
withheld dl Medicaid benefits “ smply because that candidate had exercised her condtitutiondly
protected freedom to terminate her pregnancy.” 1d. a 317. While the latter Stuation implicated serious
conditutiona questions, the plaintiff dassin Harris suffered from “arefusa to fund protected activity,
without more,” and such arestriction on afedera spending program could not be considered to

pendize any conditutionally protected liberty interests. 1d.
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In the ingtant case, while Leocata may have aliberty interest in choosing where she wishesto
live and receive medical services, the Due Process Clause does not oblige the federd or state
governments affirmatively to fund her exercise of that interest. Indeed, “the Congtitution imposes no
obligation on the [government] . . . to pay any of the medical expenses of indigents” Maher, 432 U.S.
at 469 (emphasis added).

Even more directly rdevant to plaintiff’ s daims than the Harris case is the Supreme Court

decisonin O’ Bannon v. Town Court Nursing Center, 447 U.S. 773 (1980). In O Bannon, agroup of

nurdang home residents sought to enjoin the Pennsylvania Secretary of Public Welfare from decertifying
the Town Court Nursing Center and transferring them to new Medicaid-quaifying facilities without a
pre-termination hearing. Seeid. at 775-76. The residents argued that two due process rights were
implicated: Firdt, they contended that Medicaid provided them a property right to stay in the home of
their choice absent good cause for transfer, which cause must be determined through a pre-transfer
hearing. Second, the residents argued that the grave emotiond and physical side effects of being
transferred (colloquidly referred to as*trandfer traumd’) without the opportunity for a hearing
uncongtitutionaly deprived them of life and liberty. Seeid. at 784.
The Supreme Court found both of the resdents arguments “unpersuasive,” going on to hold
that
Whether viewed singly or in combination, the Medicaid provisons relied upon by the
Court of Appeals do not confer aright to continued resdence in the home of one's
choice. . . . [The Medicaid Satute] gives recipients the right to choose among a range of
qualified providers, without government interference. By implication, it aso confers an
absolute right to be free from government interference with the choice to remainina

home that continuesto be qudified. But it clearly does not confer aright on arecipient
to enter an unqudified home and demand a hearing to certify it, nor does it confer a
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right on arecipient to continue to receive benefits for care in ahome that has been
decertified.
Id. at 785.

The O’ Bannon Court also concluded that residents had not suffered any due process violations,
snce the patients themsaves were not suffering the loss of any direct benefits. Rather, any negative
effects of the decertification process borne by the nursng home residents were merdly the “indirect and
incidental result of the Government’s. . . action” to enforce the Medicare and Medicaid quality control

regulations. Id at 787. Such indirect adverse effects of governmental action did not violate due

process. Quoting The Legd Tender Cases, 79 U.S. (12 Wall.) 457, 551 (1871), the Supreme Court

reiterated that the Due Process Clause only appliesto “adirect appropriation, and not to consequentia
injuries resulting from the exercise of lawful power. It has never been supposed to have any bearing
upon, or to inhibit laws that indirectly work harm and lossto individuds.” O’ Bannon, 447 U.S. at 789.

Taken together, O’ Bannon and Harris underscore that Leocata has no protected liberty or

property interest that would require the Medicaid program to fund her continued residence at Arden
Courts. The caselaw isclear that neither the federa government nor the states are required to assume
the cogts of any particular medica procedure or service under the Medicaid program. Therefore,

L eocata has no entitlement to receive benefits for her room and board at an assisted living facility
should Medicaid choose not to cover such services. Nor is Leocata s liberty interest in choosing her
own resdence affected by Medicaid' s denia of benefits to asssted living fecilities. While Leocata has
every right to continue living a Arden Courts, the Government is not obliged to asss her financidly in
doing 0. Should Leocata quaify for Medicaid benefits, she has a protected interest in obtaining

medica services from aqudified provider. Thefact that Arden Courtsis not a quaified medicd facility
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may, Leocata suggests, work a hardship upon her and negatively affect the dementia from which she
auffers. Unfortunately, such red but indirect hardships are not redressable through the Due Process

Clause. The Court grants the motion to dismiss Leocata s due process clams as to both defendants.

D. American with Disabilities Act Claims

In addition to her condiitutiond dams, the plaintiff has dleged that the failure of defendants
to fund her care a Arden Courts violates her rights under Title |1 of the American with Disahilities Act,
42 U.S.C. § 12101 et seg. Titlell prohibits any public entity from discriminating againg “qudified”
persons with disabilities in the provison or operation of public services, programs, or activities. See 42

U.S.C 8812131-34; see dso Tennesseev. Lane, 124 S.Ct. 1978, 1984-85 (2004). A qualified

person is one who, “with or without reasonable modifications. . . or the provison of auxiliary aids and
sarvices’ meets dl digibility criteriafor the public service or activity in question. 42 U.SC §
12131(2). Leocata argues that placement at Arden Courts represents a reasonable accommodation
for her dementiathat will alow her to receive Medicaid benefits in the least redtrictive setting possible.
In support of her ADA claim, Leocata argues that the Supreme Court decison in Olmstead v.
L.C., 527 U.S. 581 (1999), requires that Medicaid fund the cost of Leocata s preferred residence.
The Olmstead respondents were two inditutionalized mentaly disabled women in Georgiawho
protested the Georgia Department of Human Resources' refusd to place them in community-based
trestment programs. The women dleged that Georgia s failure to provide them community-based
trestment and thair resulting indtitutional placements congtituted discrimination in violation of Title 1 of

the ADA. Seeid. at 593-94. Onitsreview, the Supreme Court held that “unjudtified isolation. . . is
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properly regarded as discrimination based on disability” and that
States are required to provide community-based trestment for persons with mental
disabilities when the State' s trestment professionds determine that such placement is
appropriate, the affected persons do not oppose such treatment, and the placement can
be reasonably accommodated, taking into account the resources available to the State
and the needs of others with mentd disabilities.

Id. at 597, 607.

Leocata argues that Olmstead established a generd rule that the ADA requires disabled
Medicaid recipients to be provided care in the most integrated setting gppropriate to their needs, and
that she therefore should be accommodated at Arden Courts. The Second Circuit, however, has
construed Olmstead more narrowly. That court pointed out that in Olmstead, Georgia was not being
required to fund new community-based trestment. Severd such state programs aready existed, for
which Georgia hedth officids had ruled the petitioners qudified: “Olmstead does not, therefore, stand
for the proposition that states must provide disabled individuas with the opportunity to remain out of

ingitutions. Instead, it holds only that * States must adhere to the ADA’" s nondi scrimination requirement

with regard to the services they in fact provide.”” Rodriguez v. City of New York, 197 F.3d 611, 619

(2d Cir. 1999) (quoting Olmstead, 527 U.S. at 603 n.14).

In Rodriguez and in a subsequent case, Henrietta D. v. Bloomberg, 331 F.3d 261 (2d Cir.

2003), the Second Circuit held that avalid claim under Title 11 of the ADA requires that “there must be
something different about the way the plaintiff istreated ‘by reason of . . . disability.”” HenriettaD., 331
F.3d at 276 (quoting 42 U.S.C. § 12132). Such different treatment can be established either by
showing acts of discrimination or, more Smply, “the demongration that a disability makesit difficult for

aplantiff to access bendfits that are available to both those with and without disabilities” Id. at 277.
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The god of the Americans with Disabilities Act isto “assure that disabled individuals receive

‘evenhanded trestment’ in relation to the able-bodied.” Doev. Pfrommer, 148 F.3d 73, 83 (2d Cir.

1998). The ADA does not require, however, that disabled persons be accommodated with new
varieties of public benefits currently unavailable to anyone: * Even [when| plaintiffs have demondrated
that they are entitled to a reasonable accommodation, an accommodation that served as agrant of
specia subgtantive rights would not condtitute appropriate rdief.” HenriettaD., 331 F.3d at 282. If a
program’s public services or benefits are avallable to dl qudified individuas on an equa bass, no ADA
clam stands. “The ADA requires only that a particular service provided to some not be denied to
disabled people.” Rodriguez, 197 F.3d at 618. It does not “establish an obligation to meet a disabled
person’s particular needs. . ..” Doe, 148 F.3d at 83.

L eocata does not dlege that defendants have denied her any Medicaid benefits due to her
disability. Nor does she dlege any discriminatory animus by defendants againgt persons with dementia.
Shefallsto meet the sandards required by the Second Circuit for avaid clam under the ADA.
Furthermore, Leocata desires that the defendants reasonably accommodate her under the ADA by
funding her stay at Arden Courts. Such an accommodeation, however, would represent a grant of
gpecid subgtantive rightsto Leocata. The Second Circuit has stated specificdly that “the ADA does
not mandate the provision of new benefits” Rodriguez, 197 F.3d at 619. For these reasons, the Court
dismisses Leocatal s ADA claims as to both defendants.

E. Section 1983 Claim
Leocatadso dleges aviolation of her civil rights by defendant Commissioner pursuant to 42

U.S.C. §1983. A plaintiff seeking relief under section 1983 must satisfy a two-part test: Firs, she
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must dlege facts demondtrating that the defendant is a person acting under color of state law. Second,
she mugt dlege facts demondrating that she has been deprived of a condtitutiondly or federdly

protected right. See Lugar v. Edmondson Oil Co., 457 U.S. 922, 930 (1982); Washington v. James,

782 F.2d 1134, 1138 (2d Cir. 1986).

Leocata eadly meets the first prong of thistest. The Commissioner’s actionsin her officia
capacity as an adminigtrator of Connecticut’s Medicaid program occur under color of state law. The
plantiff fals, however, to dlege sufficient facts showing that she has been deprived of condtitutiond or
federdly protected rights. Leocata bases her section 1983 claim on the underlying due process, equd
protection, and American with Disabilities Act violations aleged againgt both defendants. As discussed
above, the Court finds that Leocata has not stated any congtitutional or federa statutory claims upon
which relief can be granted. Therefore, pursuant to Federa Rule of Civil Procedure 12(b)(6), the
Court aso dismisses Leocata s section 1983 clam againgt defendant Commissioner.

F. Prdiminary Injunction

Findly, Leocata seeks a preliminary injunction requiring defendants to pay her room and board
costs at Arden Courts while her case continues before this Court, as well as during the pendency of any
appeals.®

The Second Circuit has cautioned that prdiminary injunctive rdief is“an extraordinary and

drastic remedy which should not be routindy granted.” Buffalo Forge Co. v. Ampco-Pittsburgh Corp.,

638 F.2d 568, 569 (2d Cir. 1981) (interna quotations omitted). Entry of apreliminary injunctionis

® Leocata requests that this injunction become effective as soon as her persond funds are
exhausted.
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gppropriate where the moving party shows. “(1) irreparable harm in the absence of the injunction and
(2) ether (a) alikelihood of success on the merits or (b) sufficiently serious questions going to the merits

to make them afar ground for litigation and a baance of hardships tipping decidedly in the movant’s

favor.” Random House, Inc. v. Rosetta Books LLC, 283 F.3d 490, 491 (2d Cir. 2002) (citing

Zervosv. Verizon New York, Inc., 252 F.3d 163, 172 (2d Cir. 2001)). When, however, the entry of

aprdiminary injunction would affect “government action taken in the public interest pursuant to a
datutory or regulatory scheme, the injunction should be granted only if the moving party meets the more
rigorous likelihood-of-success sandard.” Bed v. Stern, 184 F.3d 117, 122 (2d Cir. 1999)). Because
Leocatd s requested injunction would affect the payment of Medicaid benefits, she will be held to the
more rigorous test, and must show both irreparable harm and likely success on the merits of her clams.
Even assuming that she would suffer irreparable harm by having to leave Arden Courts,
Leocatafails to meet the likdihood-of-success sandard for preiminary injunctive relief. The Court
finds that Leocata has not presented any claims upon which relief can be granted, and than any apped

on her part mogt likely will be unsuccessful. See also Harris v. Rockefdler, 953 F.2d 1228 (2d Cir.

1972) (finding it “ appropriate’ for trid court to deny a preiminary injunction that would have required
Medicaid to reimburse for methadone treatments dispensed by unlicensed, unapproved medical

centers). Therefore, the plaintiff’s motion for a preliminary injunction is denied.

V. Conclusion
For the above reasons, the defendants motionsto dismiss[Docs. # 15, 20, 43, 52] are

GRANTED. The plaintiff’s request for a prdiminary injunction [Doc. #27] isDENIED. The Clerk is
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directed to order judgment in favor of the defendants and close this case.

SO ORDERED this 3 day of November, 2004, at Hartford, Connecticut.

/9 CFD

CHRISTOPHER F. DRONEY
UNITED STATESDISTRICT JUDGE

21



